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McMurray, J.



This case originated as an action to recover contractual
attorney fees which the plaintiffs claim are due and ow ng for
services rendered to the defendant in a legal actionin Virginia.®

The plaintiff, Roger Jenne, is an attorney and a resident of
the State of Tennessee with offices in Ceveland. The plaintiff,
Thomas L. Rasnic, is an attorney licensed to practice both in
Virginia and Tennessee and is a resident of Virginia. The
def endant enployed the plaintiffs to represent her in an action
agai nst nunerous parties arising fromalleged m sdeeds on the part
of her business partner and attorney including other partners in

her former attorney's firm

To the original conplaint, the defendant responded with a
notion to dism ss asserting that she was not subject to in personam
jurisdiction in the courts of Tennessee for lack of mninmm
cont act s. Alternatively, the defendant asked for a stay of
proceedi ngs pending the outcone of an appeal then pending before

t he Supreme Court of Virginia.

The defendant filed a counterclaim in which, anong other
things, she admtted that she had enployed the plaintiffs to
represent her in the case against the Virginia law firm She

further avers that the plaintiffs settled the Virginia case w thout

lFor convenience the parties in this case will be referred to as plaintiffs
and def endant. Unl ess otherwise stated the parties will be so referred to
t hroughout this opinion, notw thstanding, that they nmay have been designated
differently in prior litigation in Virginia or Federal Courts.
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her perm ssion or consent and that an order of dismssal wth

prej udi ce had been filed w thout her know edge or approval.

The trial court resolved all issues against the defendant by
summary judgnents. This appeal resulted. W affirmthe judgnent

of the trial court.

The defendant has presented us with a nultiplicity of issues
to consider on this appeal. The sum and substance of her com
pl aints, however, may be resolved into three issues, i.e., did the
Tennessee Court have in personamjurisdiction over the defendant;
was the plaintiff collaterally estopped fromrelitigating the issue
of whether the plaintiffs had authority to settle the Virginia
case; and whether the court erred in sustaining a notion for

sumary judgnment in favor of the plaintiffs in the original action.

W will first set out an abridged statenment of the facts

| eading up to this appeal.

Wil e the dispute before us is sinple, the underlying Virginia
action has had a long and torturous history in the Virginia Courts
and Federal Court culmnating in an appeal to the Virginia Suprene

Court. See Georgi a Anne Snyder-Fal ki nham v. Bruce C. Stockburger

et al, 249 Va. 376, 457 S.E. 2d 36 (Va. 1995). In the Virginia

case, when the defendant here, attenpted to repudiate the settle-



ment agreenent, her attorneys - plaintiffs here - were permttedto
wi t hdraw and t he def endant enpl oyed ot her counsel. By new counsel,
t he def endant sought to have the order nenorializing the settl enent
set aside. After an adverse decision in the trial court, the
def endant sought an appeal to the Virginia Supreme Court. The
| ssues addressed by the Virginia Suprene Court are, "whether the
trial court erred in ruling that the plaintiff [defendant here]
agreed to a settlenent of the underlying action and whether the
trial court erred in holding that the plaintiff's trial attorneys
had the authority to have the action dismssed with prejudice."”
The Virginia Suprenme Court affirmed the judgnment of the trial
court. Defendant thereafter brought an action in the Western
Federal District Court of Virginia alleging, inter alia, that the
"defendants 'conspired with the Virginia Judges and Justices of the
Virginia Suprene Court' causing them to 'corruptly' decide her
appeal . The suit in Federal District Court was dismssed and
sanctions were inposed on the defendant and her attorneys. The
federal suit is of little consequence except in to denonstrate that
t he defendant has had her day in court, on the nerits of the issue

relating to the validity of the settlenent agreenent.

The trial court in this case overrul ed the defendant's notion
to dismss finding that the undi sputed facts established that the

def endant had sufficient contacts with Tennessee to confer in



personamjurisdiction uponits court.? In alengthy "nenorandum of
law in support of notion to dismss or to stay proceedings,” the
def endant asserts many facts as to why she does not have m ni mum
contacts with the State of Tennessee to confer jurisdiction. W
poi nt out that the nenorandumis sinply an unsworn statenent by the
defendant's counsel. The nenorandum therefore, cannot be consid-
ered except to the extent that questions of |aw and authorities
cited touch the issue under consideration. The defendant also
filed alengthy affidavit in support of her notion. The plaintiffs

responded with a multitude of affidavits and ot her evidence.

As noted by the trial judge, "there is some disparagy |[sic]
between the litigants, but many facts are consistent." In resolving
the m ni num contacts question, the trial court, in its menmorandum

opi ni on stat ed:

Al'l agree the parties net at the Tri-Cities A rport
I n Tennessee to discuss the possibilities of the plain-
tiffs representing the defendant. Al admt many
t el ephone conversati ons occurred between the parties. It
Is admtted that the defendant, Georgia Anne Snyder-
Fal ki nham t hat she cane to C eveland on at |east two or
three occasions relative to her case. It is alleged, and
it is undoubtedly true, the plaintiff, Jenne, spent many
days in Tennessee in preparation of the defendant's
case.?®

While the pl eading is styled "Motion to Dismss" it is in the nature of a
Rul e 56 notion for summary judgment. Affidavits and other naterials were filed with
the motion which were considered by the trial court.

M. Jenne in his af fidavit deposed that a substantial amount of work was done
in Tennessee and that the defendant along with her bookkeeper travel ed to Tennessee
to work with him These facts are undi sputed.



The notion to dism ss was subsequently overruled. The trial
court found that the def endant had sufficient m ni numcontacts with

Tennessee to satisfy due process.*

The "mnimum contacts" test, as it is comonly
referred, first requires the court to identify the
contacts between the non-resident and the forum The
court nust then determ ne whether exercising personal
jurisdiction based on these contacts is consistent with
traditional notions of fair play and substantial justice.
Davis Kidd Booksellers, Inc. v. Day-lnmpex, Ltd., 832
S.W2d 572, 575 (Tenn. App. 1992). Davis Kidd held that
both steps entail "a careful, not nechanical, anal ysis of
the facts of each case with particular focus on the
def endant, the forum and the nature of the litigation."
Davis Kidd, 832 S.W2d at 575. Determnation of the
second half of the analysis should include consideration
of "the burden on the defendant, the interests of the
forum state, the plaintiff's interest in obtaining
relief, the judicial systenis interest in obtaining the
nost efficient resolution of controversies, and the
state's shared interest in furthering fundanental,
substantive social policies.” Id.

Diane Mullins v. Harl ey-Davidson Yanaha BMWof Menphis, 924 S. W 2d
907 (Tenn. App. 1996).

Wth respect to interstate contractual obligations,
we have enphasi zed that parties who "reach out beyond one
state and create continuing rel ati onshi ps and obl i gati ons
wWith citizens of another state" are subject to regul ation
and sanctions in the other State for the consequences of
their activities. Travelers Health Assn. v. Virginia, 339
U S 643, 647, 70 S. . 927, 929, 94 L.Ed. 1154 (1950).
See also McGee v. International Life Insurance Co., 355

There is a dispute concerning the place where the contract was made. The
plaintiffs insist that the agreenent was entered into at the Tri-Cities Airport,
however, the defendant insists that the contract did not arise until she executed
a witten contract, which was circulated in the U S. mil

“The Hon. Earl Henl ey, Chancellor, overruled the motion to dism ss for |ack
of in personamjurisdiction and then recused himsel f. Thereafter, the Hon. Jeffrey
F. Stewart, Chancell or concluded the case.
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U.S. 220, 222-223, 78 S. O. 199, 200-201, 2 L.Ed.2d 223
(1957).

J. I. Case Corp. v. Wllians, 832 S.W2d 530 (Tenn. 1992).

W are satisfied that the uncontroverted evidence in the
record is sufficient to nmeet the "m ninum contacts" test. Ve
therefore agree with the findings of the trial court and hol d that
the defendant has mninum contacts in the State of Tennessee so
that the state may | awful ly exercise in personamjurisdiction over

her .

After the resolution of the question regarding jurisdiction,
the plaintiffs, Jenne and Rasnic filed notions for summary j udgnment
asking the court to dismss the counterclaimon the grounds that
the defendant was collaterally estopped from relitigating the
I ssues that had been litigated in the previous Virginialitigation.
The notion was sustained and the counterclaimwas di smssed. The
notion was properly supported with affidavits and ot her evidence
sufficient to show, absent conpetent countervailing evidence, that
they were entitled to judgnent as a nmatter of |[|aw No such
countervailing evidence was presented. W have exam ned the
judgnment of the Virginia trial court and the decision of the
Virginia Supreme Court and we unequivocally find that the issues
litigated in Virginia are the sane as those sought to be |litigated

in this case.



The defendant, in her brief, insists that the trial court
"m s-characterized the contentions” raised in her counterclaim W
have reviewed the counterclaim carefully and have reached the
concl usion that the counterclaimis nothing nore than an attenpt to
relitigate the issues resolved in the trial court and the Suprene
Court of Virginia and that under the laws of this state the

doctrine of collateral estoppel was properly applied.

One of the leading cases in this jurisdiction regarding

collateral estoppel is Mirris v. Esmark Apparel, Inc., 832 S.W2d

563, 566 (Tenn. App. 1991) wherein the follow ng teachings are to

be found:

This court in review ng whether the application of
col |l ateral estoppel is appropriate should consider: (1)
whet her the issue decided in the prior adjudication was
identical with the i ssue presented in the present action;
(2) whether the prior adjudicationresulted in a judgnent
on the nerits; (3) whether the party against whom
col l ateral estoppel is asserted was a party or in privity
with a party to the prior adjudication; and (4) whether
the party agai nst whom coll ateral estoppel is asserted
had a full and fair opportunity to litigate the issue in
the prior suit. See Bresnahan [v. My Departnent Stores
Co., 726 S.W2d 327 (M. Banc 1987)] at 330; Salida School
District R32-J v. Mdrrison, 732 P.2d 1160 (Col 0. 1987).

Morris at page 566.

There is another case, however, applying the doctrine of
col l ateral estoppel involving the sane issue. 1In the unreported

case of McDani el v. Stanbaugh, 1997 Tenn. App. LEXI S 255 this court




was faced with an al nost identical question. In MDaniel, the
plaintiff enployed Stanbaugh to represent her in a personal injury
claim The clai mwas subsequently settled. The plaintiff clained
that she did not agree to the settlenment and refused to abi de by
the terns of the settlenment. The defendant in that case, brought
an action for specific performance of the settlenent agreenent.
McDani el defended that action on the grounds that her attorney did
not have authority to settle the claimand that she did not agree
to the settlenment. The suit was tried and resulted in a judgnent
on the nerits against MDaniel. McDani el subsequently sued
St anbaugh claimng damages for settling the claim against her
wi shes. This court, in the suit between MDani el and Stanbaugh
focused on the tests set out in Mirris, supra. It is instructive
to quote at some length fromMDaniel in order to denonstrate that
this case and McDani el touch on all four corners. In MDaniel, we

find the foll ow ng anal ysis:

In the specific performance suit, the i ssue deci ded
by that Court was whet her Ms. McDani el gave M. Stanbaugh
the authority to settle her lawsuit for $50,000. The
Court found that she did give M. Stanbaugh this author-
ity. In order for Ms. McDaniel to recover in this suit
she nust prove that M. Stanbaugh settled w thout her
authority. Since it has already been judicially deter-
m ned that she did give M. Stanmbaugh the authority to
settle, the first elenment is satisfied.

The second el enent has al so been satisfied because
the prior adjudication did result in a judgnment on the
nerits. The specific performance suit resulted in the
opposi ng party bei ng grant ed specific perfornmance and Ms.
McDani el being forced to accept the $50, 000.



In this suit, collateral estoppel is being asserted
against Ms. MDaniel who was a party in the specific
performance suit. M. Stanbaugh did not have to be a
party in the specific performance suit. See Fourakre v.
Perry, 667 S.W2d 483 (Tenn. App. 1983), (holding that
mutuality of parties is not necessary for collatera
estoppel ). Thus, the third el enent of coll ateral estoppel
has been sati sfi ed.

The final element of collateral estoppel has also
been satisfied because Ms. MDaniel was afforded a ful
and fair opportunity in the specific performance suit to
litigate the i ssue of whether she gave M. Stanbaugh the
authority to settle the original tort suit for $50, 000.
W are unable to perceive any real or distinguishable
di fference between McDani el and the case at hand. W find that the

trial court did not err in sustaining the plaintiffs' notions for

summary judgnent based on the doctrine of collateral estoppel.

The final question to be resolved is whether the court erred
in sustaining the notion for sunmary judgnent in favor of the
plaintiffs in the original action. The plaintiffs in their notion
for summary judgnent asserted that there was no genui ne issue of
any material fact and that they were entitled to judgnent as a
matter of law. | n support of their notion, both plaintiffs filed
affidavits giving an item zed listing of expenses advanced in the
Virginia case, relied upon a copy of the contingency contract
between the plaintiffs and the defendant which provided for a
contingent fee of 40% of the anmount recovered plus expenses and
further provided that the plaintiffs wuld have a lien on any

recovery. The evidence presented by the plaintiffs in support of
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their notion for summary judgnment, if unrebutted, was sufficient to
entitle them to a judgnent as a matter of |aw The burden,
therefore, shifted to the defendant to conme forth with conpetent
evidence to denonstrate that a genuine issue of a material fact

existed. In Byrd v. Hall, 847 S.W2d 208, the court clearly set

out the responsibilities of the parties. In Byrd it is said:

[ T]he cases nmke clear that the party seeking
summary j udgnent nust carry the burden of persuading the
court that no genuine and material factual issues exist
and that it is, therefore, entitled to judgnent as a
matter of law. (Gtations omtted). Once it is shown by
the noving party that there is no genuine issue of
mat eri al fact, the nonnovi ng party nust then denonstrate,
by affidavits or discovery materials, that there is a
genuine, nmaterial fact dispute to warrant a trial.
(Gtations omtted). Inthis regard, Rul e 56.05 provides
that the nonnoving party cannot sinply rely upon his
pl eadi ngs but nust set forth specific facts show ng t hat
there i s a genuine i ssue of material fact for trial. "If
he does not so respond, summary judgnent . . . shall be
entered against him" Rule 56.05. If the notion is
deni ed, the noving party "has sinply lost a prelimnary
skirm sh and nust proceed to trial." (GCtation omtted).

Byrd, at page 211.

The def endant responded to the plaintiffs' notion for summary
judgnent with an unsworn statenent by her attorney which attenpts
to poi nt out existing genuine issues of material fact and copi es of
Virginialawrelating to conduct of attorneys. Her attorney in his
statenent asserted that the defendant adopted and incorporated by

reference her response to the counter-defendants' notion for
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summary judgnent.® Qur review of the record persuades us that the
defendant has failed to neet the burden inposed upon her by Byrd,
supra. W find no error on the part of the trial court in

sustaining the plaintiffs' notion for sumary judgnent.®

W affirm the judgnment of the trial court in all respects.
Costs are assessed to the defendant and this case is renmanded to

the trial court.

Don T. McMirray, J.

CONCUR:

Houston M Goddard, Presiding Judge

Charles D. Susano, Jr., Judge

St he counter-defendants' notion for sunmary judgnment mentioned here is the
notion for summary judgment which was sustained resulting in a dismssal of the
counterclaim

5\\¢ should note in passing that the counterclaim did make sone nebul ous
references to perceived acts of malpractice attributed to the plaintiffs. Qur
revi ew of the record, however, persuades us that the counterclaimfails to state a
cause of action for legal malpractice as a matter of |aw.
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JUDGMVENT

This appeal cane on to be heard upon the record from the
Chancery Court of Bradley County and briefs filed on behalf of the
respective parties. Upon consideration thereof, this Court is of
opi nion that there was no reversible error in the trial court.

We affirm the judgnment of the trial court in all respects.
Costs are assessed to the defendant and this case is remanded to

the trial court.

PER CURI AM



